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(3) If it is necessary to authorize the 
contractor to purchase material or to 
commence production before first arti-
cle approval, the contracting officer 
shall use a clause substantially the 
same as the clause at 52.209–4, First Ar-
ticle Approval—Government Testing, 
with its Alternate II.

Subpart 9.4—Debarment, 
Suspension, and Ineligibility

9.400 Scope of subpart. 

(a) This subpart— 
(1) Prescribes policies and procedures 

governing the debarment and suspen-
sion of contractors by agencies for the 
causes given in 9.406–2 and 9.407–2; 

(2) Provides for the listing of contrac-
tors debarred, suspended, proposed for 
debarment, and declared ineligible (see 
the definition of ineligible in 2.101); and 

(3) Sets forth the consequences of 
this listing. 

(b) Although this subpart does cover 
the listing of ineligible contractors 
(9.404) and the effect of this listing 
(9.405(b)), it does not prescribe policies 
and procedures governing declarations 
of ineligibility. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 19814, May 8, 1989; 66 FR 2128, Jan. 10, 
2001]

9.401 Applicability. 

In accordance with Public Law 103–
355, Section 2455 (31 U.S.C. 6101, note), 
and Executive Order 12689, any debar-
ment, suspension or other Government-
wide exclusion initiated under the Non-
procurement Common Rule imple-
menting Executive Order 12549 on or 
after August 25, 1995 shall be recog-
nized by and effective for Executive 
Branch agencies as a debarment or sus-
pension under this subpart. Similarly, 
any debarment, suspension, proposed 
debarment or other Government-wide 
exclusion initiated on or after August 
25, 1995 under this subpart shall also be 
recognized by and effective for those 
agencies and participants as an exclu-
sion under the Nonprocurement Com-
mon Rule. 

[60 FR 33065, June 26, 1995]

9.402 Policy. 
(a) Agencies shall solicit offers from, 

award contracts to, and consent to sub-
contracts with responsible contractors 
only. Debarment and suspension are 
discretionary actions that, taken in ac-
cordance with this subpart, are appro-
priate means to effectuate this policy. 

(b) The serious nature of debarment 
and suspension requires that these 
sanctions be imposed only in the public 
interest for the Government’s protec-
tion and not for purposes of punish-
ment. Agencies shall impose debar-
ment or suspension to protect the Gov-
ernment’s interest and only for the 
causes and in accordance with the pro-
cedures set forth in this subpart. 

(c) When more than one agency has 
an interest in the debarment or suspen-
sion of a contractor, consideration 
shall be given to designating one agen-
cy as the lead agency for making the 
decision. Agencies are encouraged to 
establish methods and procedures for 
coordinating their debarment or sus-
pension actions. 

(d) Agencies shall establish appro-
priate procedures to implement the 
policies and procedures of this subpart. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 19814, May 8, 1989]

9.403 Definitions. 
As used in this subpart— 
Affiliates. Business concerns, organi-

zations, or individuals are affiliates of 
each other if, directly or indirectly, (1) 
either one controls or has the power to 
control the other, or (2) a third party 
controls or has the power to control 
both. Indicia of control include, but are 
not limited to, interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of 
employees, or a business entity orga-
nized following the debarment, suspen-
sion, or proposed debarment of a con-
tractor which has the same or similar 
management, ownership, or principal 
employees as the contract or that was 
debarred, suspended, or proposed for 
debarment. 

Agency means any executive depart-
ment, military department or defense 
agency, or other agency or independent 
establishment of the executive branch.
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Civil judgment means a judgment or 
finding of a civil offense by any court 
of competent jurisdiction. 

Contractor means any individual or 
other legal entity that— 

(1) Directly or indirectly (e.g., 
through an affiliate), submits offers for 
or is awarded, or reasonably may be ex-
pected to submit offers for or be award-
ed, a Government contract, including a 
contract for carriage under Govern-
ment or commercial bills of lading, or 
a subcontract under a Government con-
tract; or 

(2) Conducts business, or reasonably 
may be expected to conduct business, 
with the Government as an agent or 
representative of another contractor. 

Debarring official means (1) an agency 
head or (2) a designee authorized by the 
agency head to impose debarment. 

Indictment means indictment for a 
criminal offense. An information or 
other filing by competent authority 
charging a criminal offense is given the 
same effect as an indictment. 

Legal proceedings means any civil ju-
dicial proceeding to which the Govern-
ment is a party or any criminal pro-
ceeding. The term includes appeals 
from such proceedings. 

Nonprocurement Common Rule means 
the procedures used by Federal Execu-
tive Agencies to suspend, debar, or ex-
clude individuals or entities from par-
ticipation in nonprocurement trans-
actions under Executive Order 12549. 
Examples of nonprocurement trans-
actions are grants, cooperative agree-
ments, scholarships, fellowships, con-
tracts of assistance, loans, loan guar-
antees, subsidies, insurance, payments 
for specified use, and donation agree-
ments. 

Suspending official means (1) an agen-
cy head or (2) a designee authorized by 
the agency head to impose suspension. 

Unfair trade practices means the com-
mission of any of the following acts by 
a contractor: 

(1) A violation of section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337) as de-
termined by the International Trade 
Commission. 

(2) A violation, as determined by the 
Secretary of Commerce, of any agree-
ment of the group known as the ‘‘Co-
ordination Committee’’ for purposes of 
the Export Administration Act of 1979 

(50 U.S.C. App. 2401, et seq.) or any simi-
lar bilateral or multilateral export 
control agreement. 

(3) A knowingly false statement re-
garding a material element of a certifi-
cation concerning the foreign content 
of an item of supply, as determined by 
the Secretary of the Department or the 
head of the agency to which such cer-
tificate was furnished. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 19814, May 8, 1989; 56 FR 15149, Apr. 15, 
1991; 59 FR 11372, Mar. 10, 1994; 60 FR 33065, 
June 26, 1995; 66 FR 2128, Jan. 10, 2001]

9.404 List of Parties Excluded from 
Federal Procurement and Non-
procurement Programs. 

(a) The General Services Administra-
tion (GSA)— 

(1) Compiles and maintains a current 
list of all parties debarred, suspended, 
proposed for debarment, or declared in-
eligible by agencies or by the General 
Accounting Office; 

(2) Periodically revises and distrib-
utes the list and issues supplements, if 
necessary, to all agencies and the Gen-
eral Accounting Office; and 

(3) Includes in the list the name and 
telephone number of the official re-
sponsible for its maintenance and dis-
tribution. 

(b) The List of Parties Excluded from 
Federal Procurement and Nonprocure-
ment Programs includes the— 

(1) Names and addresses of all con-
tractors debarred, suspended, proposed 
for debarment, or declared ineligible, 
in alphabetical order, with cross-ref-
erences when more than one name is 
involved in a single action; 

(2) Name of the agency or other au-
thority taking the action; 

(3) Cause for the action (see 9.406–2 
and 9.407–2 for causes authorized under 
this subpart) or other statutory or reg-
ulatory authority; 

(4) Effect of the action; 
(5) Termination date for each listing; 
(6) DUNS No.; and 
(7) Name and telephone number of 

the point of contact for the action. 
(c) Each agency must— 
(1) Provide GSA with the information 

required by paragraph (b) of this sec-
tion within 5 working days after the 
action becomes effective;
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